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In the Supreme Court 
of the State of Utah 
EPHRAIM THEATRE COMPANY, 
a Corporation, Plaintiff 
vs. 
HAL F. HAWK, THE HEIRS OF 





BRIEF OF RESPONDENTS 
The facts of the case as shown by Appellants' Brief which 
sets forth the written contract which is before the court for 
interpretation are substantially as set forth in the brief of 
Appellants, except that the Respondent will set forth some 
additional details. 
Plaintiff, by borrowing the money provided a total of Six-
teen Thousand Three Hundred Forty Dollars and Twenty-five 
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Cents ($16,340.25) for renovation and remodeling of building. 
This is far in excess of the Three Thousand Two Hundred Fifty 
Dollars ($3,250.00) provided for in the written contract (Tr. 
58&104). 
This large expenditure of $16,340.25 was made in the 
year 1949, and as per the testimony of Mr. L. Cannon Anderson, 
Six Thousand Dollars ( $6,000.00) still remains unpaid by the 
Respondent, and since April, 1955, no payment has been made 
upon this loan because there has been no rental received by 
respondent. 
The record shows that Mr. Anderson, who managed such 
affairs for the Ephraim Theatre Corporation, had on a number 
of occasions made protests against a number of the expense 
items as charged by defendants for expense of Ephraim opera-
tion (Tr. 25 & 26). These items were paid by the lessees as 
expenses of operation of the theatre in Ephraim, Utah; and 
in fact the record shows that they were not ordinary as the 
parties had been led to expect from past operations of the 
parties to this contract now before the court. 
STATEMENT OF POINTS 
1. The parties to this contract understood that the One 
Hundred Twenty-Five Dollars ($125.00) monthly rental as 
provided in the contract was an agreed minimum that would 
be paid every month of the lease contract regardless of earn· 
ings and imposed a firm obligation upon the appellants to pay 
a minimum rental of One Hundred Twenty-Five Dollars 
($125.00) per month. 
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2. A construction of the contract in any manner except 
so as to require a minimum monthly rental so construes the 
contract as to place great hardship upon the Ephraim Theatre 
Corporation and would not be a reasonable and accepted con-
struction according to the construction accepted and indicated 
by the conduct of the parties. 
3. The contract was ambiguous in that the contract itself 
provided for a contribution of Six Thousand Five Hundred 
Dollars ($6,500.00), one-half of said sum to be contributed 
by each party. In fact, the Ephraim Theatre Corporation con-
tributed Sixteen Thousand Three Hundred Forty Dollars and 
Twenty-Five Cents ( $16,340.25) and by this fact an ambiguity 
is obvious; because here we have accepted contract performance 
which is pointedly different from that provided in writing. 
4. Defendants did include in the operating costs items that 
were their own expenses and before being just arbitrarily placed 
as a burden upon the Ephraim Theatre, they had for years been 
borne by defendants and considered a part of their operating 
expenses. 
5. The contract does not set up a joint venture, but sets up 
only a lease agreement. 
ARGUMENT 
1. THE PARTIES TO THIS CONTRACT UNDER-
; STOOD THAT THE ONE HUNDRED TWENTY-FIVE 
r. DOLLARS ($125.00) MONTHLY RENTAL AS PROVID-
ED IN THE CONTRACT WAS AN AGREED MINIMUM 
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THAT WOULD BE PAID EVERY MONTH OF THE 
LEASE CONTRACT REGARDLESS OF EARNINGS AND 
IMPOSED A FIRM OBLIGATION UPON THE APPEL-
LANTS TO PAY A MINIMUM RENTAL OF ONE 
HUNDRED TWENTY-FIVE DOLLARS ($125.00) PER 
MONTH. 
1. The evidence that the parties to this contract understood 
that the One Hundred Twenty-Five Dollar ($125.00) monthly 
rental as provided in this contract consists of more than the 
assertion of Mr. Anderson that it was a minimum when he 
asked Mrs. Hawk to pay the three months in arrears in 1953 
(Tr. 74-75) also (Tr. 105 & 106). There is also the related 
conversations between L. Cannon Anderson and Claude Haw~ 
(Tr. 16) wherein Mr. Hawk, recognizing that the remodeling 
costs were far in excess of that agreed upon in the written 
contract, offered to go 50-5o-if the Ephraim Theatre people 
would not insist uppn the minimum monthly rental as per the 
contract. 
The fact as set forth by appellant on page 8 of their 
brief that from 1946 to 195 5, Ephraim Theatre Corporation 
received Twenty-Six Thousand Eight Hundred Dollars, 
( $26,800.00) does not have significance such as to determine 
legal rights. However, we wish to point out that payments 
since remodeling in 1949, have all been applied to pay off the 
borrowed capital used to pay remodeling costs, and to date 
still lacks Six Thousand Dollars ($6,000.00) of paying this 
loan. Therefore the respondent has received no return on its 
investment since 1949. 
As has been repeatedly held, and as was stated in Sorensen 
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et al. vs. J. H. Lawrence Company, 79 A 2d 382, 24 ALR 2d, 
1047: 
"The Court, in interpreting a contract, considers the 
language employed, the subject matter, and the sur-
rounding circumstances, and places itself in the same 
situation as the parties who made the contract, so as to 
view the circumstances as they viewed them and to 
judge of the meaning of the words and the correct ap-
plication of the language to the things described.'' 
Also as was stated in Rubel vs. Rubel, 221 Miss. 848; 75 
., So. 2d 59, 47 ALR 2d 1410: 
'· 
i! 
"It is also well settled that the words of a contract 
should be given a reasonable construction where that is 
possible, rather than an unreasonable one; and the 
court should likewise endeavor to give a construction 
most equitable to the parties, and one which will not 
give one of them an unfair on unreasonable advantage 
over the other. 17 CJS, Contracts, Sec. 319, page 739; 
Citizens' Bank vs. Frazier, 157 Miss. 298, 127 So. 716, 
'Construction of Contracts which would make them 
unfair and unjust are to be avoided, unless the terms 
are unambiguous and express." 
We therefore submit that there certainly is competent 
evidence to uphold the finding of the trial court that the One 
~ Hundred Twenty-Five Dollars ($125.00) was a guaranteed 
~ minimum monthly rental. 
1r 2. A CONSTRUCTION OF THE CONTRACT IN 
l' ANY MANNER EXCEPT SO AS TO REQUIRE A MINI-
~~ MUM MONTHLY RENTAL SO CONSTRUES THE CON-
r~ TRACT AS TO PLACE GREAT HARDSHIP UPON THE 
EPBRAIM THEATRE CORPORATION AND WOULD 
~ NOT BE A REASONABLE AND ACCEPTED CONSTRUC-
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TION ACCORDING TO THE CONSTRUCTION ACCEPT. 
ED AND INDICATED BY THE CONDUCT OF THE 
PARTIES. 
2. The Respondent after contracting in writing to con-
tribute Three Thousand Two Hundred Fifty Dollars 
($3,250.00) in fact spent Sixteen Thousand Three Hundred 
Forty Dollars and Twenty-Five Cents ( $16,340.25). They 
have not even had the return of their invested capital. Some 
solution to do equity and in some measure avoid the loss of the 
capital, as much as possible should be sought. We submit that 
the trial court did this within the framework of accepted legal 
principles of contract. 
Also, this decision was predicated upon evidence that the 
parties so contracted. 
3. THE CONTRACT WAS AMBIGUOUS IN THAT 
THE CONTRACT ITSELF PROVIDED FOR A CONTRI-
BUTION OF SIX THOUSAND FIVE HUNDRED DOL· 
LARS ($6,500.00), ONE-HALF OF SAID SUM WAS TO 
BE CONTRIBUTED BY EACH PARTY. IN FACT, THE 
EPHRAIM THEATRE CORPORATION CONTRIBUTED 
SIXTEEN THOUSAND THREE HUNDRED FORTY DOL· 
LARS AND TWENTY-FIVE CENTS ($16,340.25} AND BY 
THIS FACT AN AMBIGUITY IS OBVIOUS; BECAUSE 
HERE WE HAVE ACCEPTED CONTRACT PERFORM· 
ANCE WHICH IS POINTEDLY DIFFERENT FROM THAT 
PROVIDED IN WRITING. 
3. Certainly the Ephraim Theatre Corporation would not 
have so obligated itself for a sum in excess of five times the 
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' contracted amount without some corresponding change in the 
contract. They would have sought relief at that time but for 
their understanding that the least they would receive would be 
One Thousand Five Hundred Dollars ($1,500.00) annually. 
Certainly this shows ambiguity in the contract that calls for 
judicial interpretation. 
As was held by Kansas Supreme Court in the case Pitts-
burg Vitrified Paving & Building Brick Company vs. Samuel 
Bailey et al., 90 Pac. 803; 12 LRA (ns) 745: 
''Where certain terms of a contract are ambiguous 
but such terms have been construed and acted upon by 
the parties interested, such construction will be adopted 
even though the language used may more strongly sug-
gest another construction." 
Here in this case we have the testimony of Mr. Anderson 
~I (Tr. 16) where he and Mr. Hawk recognized the payment as 
~ a minimum monthly rental and also the recognition of Mrs. 
~: Hawk (Tr. 74-75) (Tr. 105 & 106) that the One Hundred 
1~ Twenty-Five Dollars ($125.00) was a minimum and uncondi-
r tional monthly rental. 
~l 4. DEFENDANTS DID INCLUDE IN THE OPERAT-
y: lNG COSTS ITEMS THAT WERE THEIR OWN EX-
~~ PENSES AND BEFORE BEING JUST ARBITRARILY 
W PLACED AS A BURDEN DPON THE EPHRAIM THEA-
~ TRE, THEY HAD FOR YEARS BEEN BORNE BY DE-
~~ PENDANTS AND CONSIDERED A PART OF THEIR 
OPERATING EXPENSES. 
1~ 4. Defendant's exhibit No. 9 shows travel in the amount 
iat of Thirty Dollars ( $30.00) expense, defendant's exhibit No. 
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13 shows travel in the amount of Forty-Five Dollars ( $45.00), 
but travel expenses greatly increase after this time (Pit£. ex-
hibit No. 17). 
Also the expense for rental of office space in Salt Lake 
City was never agreed to by the Ephraim Theatre Corporation, 
but was protested. 
The appellant argues that respondent forfeits his rights 
to question these expenses because of the operation of the doc-
trine of estoppel, but as was stated in Dickey vs. Spring Cotton 
Mills, 39 S.E. 2d 501, 
"No es.toppel can be claimed against a person where 
such person is charged with accepting benefits to which 
he is entitled, irrespective of the transaction on which 
estoppel is asserted.'' 
5. THE CONTRACT DOES NOT SET UP A JOINT 
VENTURE, BUT SETS UP ONLY A LEASE AGREEMENT. 
5. Defendants and counsel have insisted upon this rela-
tionship which arises from this contract is that of a joint ad-
venture. This position is not supported by the facts as stated 
in 30 American Jurisprudence 682, Section 11, 
"A joint proprietary interest and a right of mutual 
over the subject matter of the enterprise or over the 
property engaged therein is essential to a joint ad-
venture." 
CONCLUSION 
The contract was interpreted by the trial court in accord· 
ance with established legal principles, and in keeping with 
evidence placed before the court. 
10 
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u: 
or: 
The contract imposes a personal obligation upon defend-
ants to pay a minimum monthly rental in the amount of One 
Hundred Twenty-Five Dollars ( $125.00). 
It is respectfully submitted that the judgment of the Dis-
trict Court should be affirmed. 
MERRILL L. HERMANSEN 
Attorney for Respondent 
11 
 
Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services 
Library Services and Technology Act, administered by the Utah State Library.  
  Machine-generated OCR, may contain errors.
